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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD C, MANK
ATTORNEY GENERAL
Honorable W, P. EBorns, Jr. /\
County Auditor -
Valler County

Hermpstead, Texas

Dear Sir:

ses) floods on pri-
¢d lands and on
848,
This s sest for an opinion,
stated In your :
- In t Jaller County, .
Jevoe has bew

t. o8 he dax mede by this.
lovee 'bloe mg\the only outlots of drainzge, -

siorers? Court of Waller

s to correct this situation -
ilding of thls leves on pri-
vate propexty, since such correction isz.in
the intereSt of ouxr county system of roads

&8 well as public interest, '

"Will you please notif:{ ne just what
suthority toe COmmissioners Court hsg over
this aituation? '
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_ We will not decide the quastion of whather the

rice farmers have built the levee in queation vronzfully or
negligently or vhether the building of said levee has ro=
sulted in floods on other peoples! iand, but for the pur-
pose of your ?uestion ve will only discuss what sction the
Cormissionera! Court can take in the event sald levee has
actuslly been conatructed so as to cause flooding to the
county roads and other peoples' land vwithout the consent
of the custodians and owners of sald roads and lends.

‘ He assune that the levee in question waa mede by
tho rice farmors as en Arrization improvement to aid them
in irrizating their rice lands. Therefors, Article 8028,
Reviaasd Civil Statutes of Texas, walch provides for the
regulation of the building of levoes, does not apply be=
.cguge it containa & provision.as followss

' « « ‘Provided, that the provisiona
of this section shall not apply to daas, canals
or other Immrovenents made or to be made by ire
‘rigation, water improvements or irrigation ime
provements made by individusls or corporations.”

‘fhe right of the neighboring farmers ‘for redress
: of their injuries as a result of the floods caused by the
bullding of sald levee 1s a private right; and the State
and its political svbdivislions, such as COunties, cannot
prosscute actlons for the protection of private rights.
The State hes created courts in which the rights of pere
‘son3 and property can be protected and disputes between
citizens litigated. A citizen who bellievea that his pro-
perty has been injured bhecaugse of the wrongful act of
enother should go into court and bring the proper action
to redress the wronz done to him, The State will not
bring thg action for him, In 59 Corpus Juris. 32% it sayst

R &+ e « « & state 1s neither a necessary
nor proper party pleintiff to a civil action
vhich involves merely the protection of & pri-
vate risght or the redress of a private wrong,
in which the state Jor tae puhlic is in no way
Mterested L o

-
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If the State's property 1z injured, or a public
wrong 1s committed, by someone the State can go into court
and prosecute an acklon, but 1t cannot prosecute an action
to redress a private wrong, In the case of Ex parte ilughes
133 Tex. 50A”, 129 S«W. 2nd 270, the Vuprema Court of Texes
sald: , ,
® . .« o The State can go to court to

enfoyce its own property or civil rizhts, and
the property or civil rights of the public in
general, By public in pgeneral is meant the
- entire publie, not merely rights of interest
to soms particular group, even though that
group nay be of large proportions* .

: In the case of Jefferson County Drainage Dist,
Fo. 6 v. Southwell, 32 8.W, 2nd §95, it was held that &
drainage district could not maintain a suit to ebate a
- nulsance ceused by a dam bullt by individusls and which
only injured nearvy landowners, but that only seid in-
Jured land owners could maintsin such sult, ,

Because of the forevoing reasons, ve are of the -
opinion that the Commissioners!? CQurt has no guthority to
take any action because of the "flooding of a nmumber of
farmers” as .a result of the building of sald levee,

On ths queetion concerning the floodirg of the
county roads, ve are of ths opinion that the cqzmissionars'
Court can take some actlon.

Article 2351, Revised Civil Statutes of Texas,
"provides in part ss followa:

®gach commiseioners court shall?_
* % ® @ - - |

_ "6, Exercise general coutrol over all
. roads, highways, ferrles and bridges in thelr
¢°\mt108 . ; .

"
.8 8 e &
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The authority of the Commissioners' Courts which arises by
virtus of the povers conferred upon then _by the Leglslature
ia expressed in 11 Texas Jurisprudence 565, 566 as followsz

: % .4 . the county commissioners? court

38 the setive governing body of the county,
"~ with &8 Jjuriadiction that touches in some res-

- pect aluost every featurs of the county's

-~ business, and the court has full end gereral
c¢harge of the business affalrs of the county.
e« ¢ o And 1t 15 held that the coumissionerst
courts have implled euthority to do what may
be necessary in the axercise of the duties or
povers conferred upon them,"

This suthority includes the filinz of sults, if necessary,
in order to carry out their povers. In the case of Looscan
v. County of Harris, 58 Tex. 511, the ccurt said-

"The commissioners! court, presided over
by the county judze, is virtually e council
vogted with power to manage and direct ell such
materia) and financial interests of the county
as the laws of the state heve confided to its
Jurisdiction. The management of the finanelsal
affairs of the county have always heretofore
besn vested in tribunals which have exlisted et
different times under varlous names and desig-
natlons, such as county court, cocmlssionerst

- ¢ourt, eltc,; they have, hovwever, sll been
¢lothed with similar powers, and like cuties
bave béen imposed upon then, The commissionerst
court undouvtedly has ths right to cause sults
to be instituted in the name of and for ths ‘
benelit of the county, and except whers a gone
current right to do the same thing, or vwhers
an exclusive right in 8 specified case or cases
43 conferred upon some other tribunal or sone
other officer of the governnont, the cormise
sloners? court must be deemed to be the quasi
oxecutive head of the county, vested with exe-
clusive power to determine when a sult ghall
be instituted In the naue of and for the bone-
£it of the county."
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To the same effect is the holding of the court in the case

or;grite v. Atascosa County, 247 8.W. 878, in which 1t was
saids . :

, B, ¢ ¢ » The statute (article 1365) ex=
prossly makes each county a body-corporate and
politic, &and as such 1t undoubtedly had the
pover and authority to institute sults znd

. dofend azalnst those brouzht azainst it., 7The
iConatitution of Texas recognlzes countles as

. municipal _corgorations along wvith ¢ities and
tovns « « o

Aa thé_'cdmmiasioners' Court has control over the

couxit'y roads and 23 sald court hag the implled authopity - -

to do what 1s necessary in order to carry out the powers
conforred upon it oven to the extent of instltuting sults
in ths nene of and.for the benefit of the county, wo see
no reason way tho Cormissloners' Court could not instie-
tute & sult to prevent an unlawiul interfercnce with ths
county roads. In 25 Amsrican Juvrisprudcnce 0618 tals par=
ticular subject is dlscussed In words as followss

"Injunction ordinarily lles at the suit
of the proper public authorities to prevent
an wlayful obstruction of or encroachment
upon a public way whlch interfersa with the
enjoyment of the public rizht, to prsvent the
ereatlon or maintenance of a nuilsancoe tasrein,
or to compel the removal or abaiement of such
an obstruction, encroachment, or nulsance, A
governmental agency which owns the fee of the
gstreet or other hishuwey may also, in a proper
case, maintain ap action to enjoin an unlawiul
obatruction thereol, vopon tha a2round that such
obstruction emounts to a trespass « o o o

. In the recent case of State v. Dickey, 158 8.,W. 2nd 844, the

"State brouzht suit aggainst an individual for damaging a
bridze on a highwey controlled by ths State through its
State Highway Departnent. . -
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fur answer to your inquiry is that the Comis-
sioners?! Court of Waller County hoas no authority to take
-any action on beaalf of the farmors wvhose lands have boen
flooded as o result of the duildingy of the lovoe by other
persons, 8Sald faruers are anbitled to take ascticn on their
own behalf, Howsver, it 1is cuyr further ansver that the
Cormisaioners? Court is entifled to institute sult in the
nare of and for tho henefit of the county to enjolin the
rpaintaining of saild leves in a panner ‘that will scause :
floading of tho county roasds. OQf course, we ars not indi.
cating ths outcomo of such a sult, because that will de-
pend on- the facts that are developed durling the trlal.

| Yory truly yours
g .m IO 24, 16-42'  ATTORVEY CENERAL OF TIXAS

&5 :"" :-;.-.. Cecil C. Hatach

"'v..u. ey 4 (1 "NA

d.-g._;_lr' Ass istant
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